UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSON

Before Commissonas  Curt Hébert, J., Charman;
William L. Massey, and Linda Bregthitt.

San Diego Gas & Electric Compary,
Complanart,
V. Docket No. EL00-95-020

Slersof Energy and Andillary Sarvices
Into Markets Operated by the Cdifornia

I ndependent System Operator and the
Cdifornia Power Exchange,

Respondents.

Investigation of Practices of the Cdifornial SO Docket No. EL00-98-019
and the Cdlifornia Power Exchange

Removing Obstadesto Increased Docket No. EL01-47-002
Generation and Naturd Gas Supply inthe
Western United States

Section 210(d) Proceeding Applicable to Docket No. EL01-72-000

BEledtric Utilitiesin Cdifornia

ORDER GRANTING MOTIONS FOR EMERGENCY RELIEF IN PART
AND DEFERRING ACTION ON OTHER ASPECTS OF MOTIONS
AND PROPOSED ORDER UNDER SECTION 210(d)
DIRECTING INTERCONNECTIONS WITH QUALIFYING FACILITIES
AND ESTABLISHING FURTHER PROCEDURES

(Issued May 16, 2001)

Inthis order, we grant in part motions for emergency rdief filed by Ridgewood Power LLC
(Ridgewood) and the Cdifornia Cogeneration Council (Cogeneration Coundil).  Ridgewood and
Cogeneration Coundl represent interests of qudlifying fadlities (QFs) in Cdifornia They alege thet
emergency action by this Commisson is needed to assure that Cdifornia QFs will be able to provide
much needed capecity to the Cdiforniamarket to hep meat this year's summer peek demand for
dectric power in Cdifornia They say emergency action is nesded because dectric utilitiesin Cdifornia
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have faled to pay Cdifornia QFs for months of power ddiveries, putting the Cdifornia QFsinto
finendd digress and jeopardizing the gbility of the Cdifornia QFs to continue production of power.
They ds0 say emergency action is needed because the dectric utilitiesin Cdifornia have failed to
fadilitate the sdle of "excess QF power" 1 which was authorized in three prior Commission orders

In this order we take action designed to assure thet the maximum amount of QF power will be
avaladle to the Cdifornia market thissummer. Weare

(1) Providing that any QF in the Western Sysems Coordinating
Council (WSCC), may sl "excess QF power” to third-party
purchasers within the WSCC;

(2) Providing that any Cdifornia QF may sdl 100 percent of its output
to third-party purchesers within the State of Cdifornia, if acourt of
competent jurisdiction has conduded the QF may make such third-
party sdes

(3) Anding that Cdifornia utilities must provide interconnection to
accomplish the-above QF salesto third-party purchasers pursuant to
exiding interconnection agreements with the Cdifornia QFs,

(4) Finding that Cdifornia utilities have the obligation pursuant to Order
No. 888 to provide tranamisson sarvice to accomplish the-above third-
paty sdes ad

(5) Propasing to order Cdifornia utilities to provide interconnectionsto
Cdifornia QFs under section 210(d) of the Federd Power Act (FPA).

Background

The Commisson has taken numerous actions, in dozens of orders in recent months, to dleviae
the severe dectric energy shortages facing Cdiforniaand the West. Among those actions, the

For purposss of this order, "excess QF power" is power above what has been historically sold
from afadlity to the purchasing utility. A fadlity's seesond average output during the two mod recent
years of operation will define historica output. See San Diego Gas & Electric Company v. Sdlers of
Energy and Andillary Services Into Markets Operated by the Cdifornia I ndependent System Operator
and the Cdifornia Power Exchange, 93 FERC /61,238 a 61,772 & n.3 (2000) (Order Granting
Emergency Waiver of QF Regulaions) (December 8 Order).
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Commission has granted temporary waiver of the technical regulations rdlating to QF satus? Thiswas
intendeed to increase generation supply for the Cdiforniamarkets by dlowing Cdifornia QFsto enter
into bilateral contracts for the sdle of excess QF power.3 In the December 8 Order, the Commission
noted that an additiond 1,000 MW could be mede available by thisaction. The Commisson aso
noted thet the generation supply shortage was affecting the price and rdiability of power in Cdifornia
and noted that the increased suppliesit expected from its actions could provide multiple benefits to
Cdiforniadectricity consumers.  In the March 14 Order, the Commission extended the waiver through
December 31, 20014 Today, in an order issued concurrently with this order, the Commission extends
thewaiversto April 30, 2002. See Further Order Removing Obgtadesto Increased Electric
Generdtion and Natura Gas Supply in the Western United States 95 FERC §] _,_ (2001).

Moationsfor Emergency Relief

On March 8, 2001, as updated on April 9, 2001, Ridgewood submitted arequest for
emergency rdief in Docket Nos. EL00-95-020 and EL00-98-019. On April 9, 2001, Cogeneration
Coundl filed aMation for Emergency Relief in Docket No. EL01-47-000. Inther motionsfor
emergency rdief, Ridgewood and the Cogeneration Coundil dete thet the previous walvers granted by
the Commission have not increased supply by asngle MW.® They dlegethet thisislargey dueto
actions of the Cdiforniautilities. They date that those utilitieshave: (1) refused to dlow
interconnections between the Cdifornia QFs and the utilities to be usad to effect sdesto third parties,
(2) refused to tranamit QF power to third parties; and (3) threatened the Cdlifornia Independent
Sysem Operator Corporation (Cdifornial SO) with litigation if it tranamits QF power to third parties.
Ridgewood and the Cogeneration Coundil dso dlege that the Cdlifornia utilities have teken an
additiond action which has forced anumber of Cdifornia QFs offline (induding Ridgewood), by
withholding payment for power ddivered by Cdifornia QFsto the utilities

Ridgewood and the Cogeneration Coundl have proposad remediies thet they siate will permit
the QF cgpacity which has higaricaly been sold to the Cdifornia utilities to continue being sold, and

2See December 8 Order a 61,773; San Diego Gas & Electric Company v. Sdlersof Energy
and Andllary Sarvices Into Markets Operated by the Cdifornia Independent System Operator and the
Cdifornia Power Exchange, 93 FERC 161,294 a 62,018 (2000) (Order Directing Remediesfor
CdiforniaWholesdle Electric Markets) (December 15 Order); Removing Obstades to Incressed
Electric Generation and Natura Gas Supply in the Western United States, 94 FERC {61,272 &
61,970-71 (2001) (March 14 Order).

3Seenote 1, upra
494 FERC at 61,970.
>These dlegations are supported by others and are not denied by the Cdlifornia utilities
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a0 increase the generation supply for the Cdiforniamarkets by engbling the sdes of the excess QF
power.

In particular, Ridgewood proposes the following remedies

(1) anextenson of the QF walversto sl excess QF power through
October 15, 2001;°

(2) adedaration that to the extent that any utility hasfailed to pay for power
production, the QF isfreeto sal 100 percent of its output to athird party at
negotiated rates,

(3 adaification that any such sdles shdl mitigate the utilities dameges for
contract breaches under the power purchase agreements (PPAS);

(4) aruling that Cdifornia utilities cannat deny tranamisson accessto Cdifornia
QFsor refuse to schedule or ddliver any generation sold by CdiforniaQFsto
third-party buyers;

(5 agaement that nothing in any Commisson emergency order isintended to

modify or terminate any exising PPAs between the Cdlifornia QFs and the

Cdiforniatilities ad

(6) adaification that any sdles pursuant to any QF walver are srictly voluntary.
Cogengraion Coundil proposes the following remedies

(1) an order granting rdlief under section 210 of the FPA by requiring

interconnections and by requiring the Cdifornia utilities to cease ther denid of

interconnection, tranamission and rlated sarvices to Cdifornia QFs under
exiding agreamants

®We note thet this request was made prior to the Commission's March 14 Order, which
granted an extendon through December 31, 2001. See 94 FERC at 61,970. Also, as described
above, in an order issued concurrently with this order, we extend the wavers through April 30, 2002
and broaden them to gpply to the entire WSCC.
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(2) adedaation that the Cdifornia utilities and the Cdifornia| SO'srefusd to
tranamit for Cdifornia QFs condtitutes an undue preference and discriminatory
practice under section 205(b) of the FPA,;

(3) adedaation that any order shal gpply notwithstanding any contractud dipute
between Cdifornia QFs and the Cdifornia utilities rdating to QF PPAs or
interconnection agreements, and

(4) adedaration that any Commission action does not condtitute a
contractud determination of the rights of any QF.

Notice and Respongve Pleadings

Notice of the Ridgewood and Cogeneration Coundl moations was published in the Federd
Regider, 66 Fed. Reg. 23,243 (2001) (May 2 natice), with comments, protests, and interventions due
on or before May 10, 2001.

On Apil 24, 2001, the Cdifornia Public Utilities Commisson (Cdifornia Commisson) filed an
answver to the Cogeneration Coundl mation. The Cdifornia Commisson argues that the Commisson
may not act under section 210 of the FPA without particularized notice and an opportunity for an
evidentiary hearing. It dso datesthat the Cdifornia Commisson is addressng the issues raised by the
Ridgewood and Cogeneration Coundcil motions and that the Cdifornia Commission is the gppropriate
forum within which the Cdifornia QF issues should be addressed. The Cdifornia Commission notes
thet in regponse to the Cdifornia Commisson's March 27 order, which reca culated avoided codt retes
for cartain QF sales and required utilities to pay Cdifornia QFs on agoing forward basis, some QF
capacity has come back on line” The Cdifornia Commission thus assarts thet any argument thet this
Commisson mug act to assure that QF capadity will be available this summer is based on erroneous
asumptions® The Cdlifornia Commission further argues that this Commission iswithout jurisdiction to
act onthe moations, a least with regard to daims over contract digputes or thet the Cdifornia
Commisson hasincorrectly set avoided codts.

"Order Ingtituting Rulemaking on the Implementation of the Public Utilities Code Section 390,
D.01-03-067 (March 27, 2001) (March 27 Order).

8Four entities have asked this Commission to take enforcement action againg the Cdifornia
Commisson concerning the Cdifornia Commisson's March 27 Order, and/or to issue adedaratory
order gting that the Cdifornia Commisson's March 27 order violates PURPA. See Reguestsfiledin
Docket Nos. EL01-64-000 (by the Cogeneration Council), EL01-67-000 (by Tractebe Power, Inc.),
EL01-71-000 (by Cdpine Corporation) and EL01-77-000 (by Cogeneration Association of
Cdifornig) . Wewill act ontheserequests & alaer date
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On March 23, 2001, Padific Gas and Electric Company (PG&E) filed an answer to
Ridgewood's mation. PG& E argues thet the Commission should take no action which would incresse
the amount of uncontracted power in the Cdiforniamarkets and should not interfere with the PPAs

Southern Cdifornia Edison Company (SoCa Edison) responded to both the Ridgewood (on
March 23, 2001) and Cogeneration Coundil (on April 24, 2001) mations. On May 10, 2001, SoCd
Edison filed an additiona responseto both petitions. SoCd Edison supports extenson of the walver of
the QF standards, but opposes dl other rdief requested by the Ridgewood and Cogeneration Coundil.
SoCd Edison damsthet any of the other requested actions would interfere with exigting contractud
rdaionships. SoCd Edison datesthat it is attempting to enforce QF contractua obligationsto
power to it and has threatened Cdifornia QFs with litigation if they sdll to third parties SoCd Edison
agressthat it istrue thet it has assarted that Cdifornia QFs may not sl to third-parties utilizing
interconnection agreements thet were entered into soldy to permit sdes from the Cdifornia QFsto
SoCd Edison pursuant to the mandatory purchase obligation under the Public Utility Reguletory
Polides Act of 1978 (PURPA). SoCd Edison mantansthet it has no authority to use exiding
interconnection arrangements so that Cdlifornia QFs can sl to third-parties "absent a FERC order.”®
SoCd Edison adds, however, that it has not been demondrated that SoCa Edison has denied any
open access |vices Furthermoare, in aletter from Stephen Frank, Chairman and Chief Executive
Officer of SoCd Edison to Vice Presdent Cheney, filed with the Commisson on May 4, 2001, SoCd
Edison asserts thet while there have been assartions that 3,000 MW of QF generaing capecity is off-
linein Cdiforniadue to finendd concerns, induding nonpayment by SoCa Edison and Pedific Gasand
Electric Company (PG& E) for past power ddiveries, the facts are otherwise. SoCd Edison dates thet
only 1,200 MW "of otherwise dependable QF resources contractualy committed to SoCd Edison and
PG&E are offline'® Of this 1,200 MW, SoCd Edison assarts only 720 MW are offline due to
nonpayment. SoCd Edison daimsthat the Cdlifornia Commisson's March 27 Order , revisng the
avoided codt price formula, "is directly respongble for mog, if nat dl, of the QFs under contract to
[SoCal Edison] being taken off-line™! SoCal Edison condudes that there should be no Federal action
taken which would permit Cdifornia QFs to abrogete their contracts in order to pursue gregter profits
in adysfunctiond oot market.

InitsMay 10, 2001 filing, SoCd Edison cautions the Commisson thet "further economic
devadation would result from a Commission decison to liberaie QFs from ther obligationsto sl
power & avoided codt rates under contractswith SCE."  SoCd Edison May 10 Response et 1.
SoCd Edison suggests thet the Cdifornia QFs are baing untruthful in describing the economic harm
they have suffered as aresult of SoCd Edison'sfalure to pay the Cdifornia QFsfor the power they

950C4 Edison response to Mation of Cogeneration Coundil at 2.
OMay 4 letter at 1.

UMay 4 letter at 2.
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ddivered to SoCd Edison for the months of November and December 2000, and January, February,
March 2001. SoCd Edison arguesthet asaresult of the Cdifornia Commisson's March 27 order,
SoCd Edison is now paying the QFs, and that thus, "to the extent that QFs are arguing that they must
be paid on agoing-forward bassin order to reman online, the [Cdifornia Commission] dreedy hes
provided thisrdief." SoCd Edison May 10 Responseat 8. SoCd Edison condudes that the Cdifornia
generaion supply Stuation isnot as dradtic as portrayed by the QFs. 1t suggeststhat the QFs
edimates of the amount of QF generation that could be added to the grid as aresult of the actions
requested of this Commissionis gredtly exeggerated. Al this SoCd Edison argues, demondrates that
the Commisson should not issue an order which would conflict with the contractud obligations of

SoCd Edison and the Cdlifornia QFs

On May 2, 2001, the Quaifying Fadilities Lenders Coundl filed commentsin support of the
motion of the Cogeneration Coundil. It etimates thet total non-payments of Cdifornia utilitiesto
CdiforniaQFsarein excess of $1 hillion.

On April 2, 2001, Sunray Energy, Inc. (Sunray) filed comments sating thet it is an operator of
two olar QF fadilities (totd of 44 MW) inthe Mgjave Desart. It explainsthat there are seven other
olar fadilitiesin the Mgjave Desart thet totd 354 MW of capedity. It datesthat it and other solar
fadlities have been unable to utilize the waiver previoudy granted by the Commisson, becausethe
Cdifornial SO and the Cdifornia Department of Water Resources would not enter into contracts for
the sdle of excess power without ether acourt order or aletter from SoCa Edison gaing that SoCa
Edison agread to the sde.

The Cogenegradion Assodation of Cdifornia (Cogeneration Assodiaion) filed commentsin
support of the mations for emergency rdief. The Cogeneration Assodiation suggests thet the
Commisson darify thet: (1) any QF that has not been paid for power ddivered to a Cdifornia utility be
permitted to sdll up to 100 percent of its power output to any third-party buyer within Cdiforniaa
negotiated retes; (2) any revenues recaived from third-party sdesdo not rdieve the utilities from past or
future obligations, (3) Cdifornia utilities cannot deny transmisson access or otherwise frudrate,
condiition or refuse to schedule or ddiver any generation sold by Cdifornia QFsto third-party buyers
and (4) nathing in the emergency rdief order isintended to modify or terminate existing contracts

The Electric Power Supply Assodiaion (EPSA), and Dynamis Incorporated (Dynamis), filed
comments requesting that the Commission: (1) darify thet to the extent any Cdifornia utility hesfalled
to pay in full for power provided, the QF may sl up to 100 percent of its power output to third parties
a negotiated rates, (2) daify that any revenue recaived from third-party sdeswill not rdieve the
utiliies from thar pest or future finendd obligations under their PPAS, but will mitigate the utilities
lighilities during the period thet such sdles ocaur; (3) darify thet Cdifornia utilities cannat deny
tranamisson access or refuse to provide other sarvices rlated to the sde by Cdifornia QFsto third
paties (4) darify that the Commission’s authorization of third-party sdesis not intended to modify or
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terminate exising PPAS, and that utilities may not block QF sdesto third-parties by asserting PPA
rights or defenses; and (5) affirm that any sales pursuant to the QF walver are voluntary.

Cdpine Corporation (Cdpine), Independent Energy Producers Associdion (IEP), and EPSA
request that the Commisson expresdy permit Cdifornia QFs to use existing interconnection
arangementsto ddiver excess QF power to the grid. In particular, |EP recommends thet the
Commisson: (1) pendize utilitiesif they assart contract breaches by QFswho rdy onthe
Commisson’'swaives (2) direct the Cdifornial SO to provide a seamless interconnection process for
exiding fadlities, and (3) dlow Cdifornia QFs to change scheduling coordinators ssamlesdy after
sugpending or exiting a contract.

The Cdifornial SO filed comments Sating thet to the extent that QFsin Cdiforniaare rdeased
from their exising PPAs and wish to sl thar output into the Cdifornial SO's markets, the Commisson
should darify that the fadilities' exiding Interconnection Agreements should continued to be honored.

On May 7, 2001, the Cogeneration Coundl filed aresponse to the comments of SoCd Edison
and the CdiforniaCommission. Init, the Cogeneration Council urgesthe Commisson to act as soon as
possble and to make its order effective immediatdy in order to restore generation to Cdifornia
Cogengraion Counall dlegesthat SoCd Edison'sdam, thet it is now paying Cdifornia QFsfor power
odivered ancethe  March 27 Order, isfase or mideading.

Peadingsin Response to the May 2, 2001 Secretary's Notice

In regponse to the May 2 natice, the fallowing entities filed timdy mations to intervene without
teking a pogtion on the requests for emergency rdief: the Cdifornial SO; Modesto Irrigation Didtrict;
Mirant Americas Energy Maketing, LP, Mirant Cdifornia, LLC Mirant Ddta, LLC and Mirant
Potrero, LLC, callectively; the Cities of Redding, Santa Claraand Pdo Alto, Cdiforniaand the M-SR
Public Power Agency, cdllectively; Duke Energy North America, LLC and Duke Energy Trading and
Marketing, LLC, cdllectively (Duke Energy); the Tranamisson Agency of Northern Cdifornia
(TANC); and the Metropalitan Water Didrict of Southern Cdlifornia (Metropalitan). Inther
intervention requests, Duke Energy, TANC and Metropalitan seek darification of the scope of the
proceeding initiated under section 210(d) of the FPA that isthe subject of Docket No. EL 01-72-000.

In response to the May 2 natice, the following entities filed mations to intervene and/or
commentsin support of the requests for emergency rdief:12  the Cdifornia Cogeneration Coundil;
EPSA; Cdpine Corporation; Ridgewood Power LLC; Watson Cogeneration Company; Caithness

120 some cases (e.g, Ridgewood) the comments filed in response to the May 2 notice amend
or upplement comments that had been filed earlier in these proceedings.
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Energy, LLC; Dynamis, Inc.; Automated Power Exchange, Inc. (Autometed); Berry Petroleum
Company (Bery);*® CE Generation, L.LL.C.; Tractebe Power, Inc.; EF Oxnard, Inc.; and Sunray. A
number of these entities are, or represent, Cdifornia QFs thet daim they have not been paid by their
utility purchasarsin many months and are facing dire finandd distress, induding possible bankruptcy.
Severd of these entities d <o atest to spedific ingances where they have been denied accessto
interconnection and trangmission savice by @ther SoCd Edison or PG& E in ther effortsto sdl power
to third party purchasers. Many of these entities srongly endorse the requedts for emergency rdief,
and condude that by granting the requests for emergency rdief the Commission will hdp to add
sgnificant amounts of generation to the Cdiforniaenergy market.

In response to the May 2 natice, the following entities filed mations to intervene and/or
comments opposing the requests for emergency rdief and the Commisson'sdecison to initiste a
proceading under section 210(d) of the FPA: SoCd Edison; PG& E; San Diego Gas & Electric
Company (SDG& E); and the Cdifornia Electricity Oversight Board.

SoCd Edison's comments in opposition to the requests for emergency relief have been
summarized above

In its comments, SDG& E urges the Commisson to digmiss the requests for emergency rdief
and to defer to the Cdlifornia Commisson's on-going invedtigation of QF operationsin Cdiforniathet
will address QF availahility, pricing and payment issues SDG& E daimsthat such deferenceto the
Cdifornia Commisson would be conggtent with PURPA and the Commisson's regulationsto leave
PURPA implementation to the dates. SDG& E a0 notes thét there are settlement and legidative
initidives underway thet would be more gppropriate forato address the concerns raised by the QF
movants. Moreover, SDG& E datesthet because it is current in its payments to QF suppliers, any
rdief granted to dlow third party sdes by QFs should not goply to SDG&EsQFs SDG&E dso
argues that because the Cdifornia QF contracts have been heavily front-loaded with financid benefits
for the QFs, it would be unduly discriminatory to sdectively revise only one aspect of these contracts
(asproposad by the QF movants). Fndly, SDG& E damsthet dlowing the CdiforniaQFsto sl to
third party purcheserswould adversdly affect the cost and rdiahility of dectricity in Cdifornia

PG& E opposes the requests for emergency rdief and theinitiation of the procesding under
section 210(d) for severd reasons. FHre, PG& E damsthat QF generation availability isno longer an
issuein Cdiforniaand thet the vagt mgority of Cdifornia QFs are currently producing power and
getting fully paid for it. For example, PG& E damsthat only 109 MW of QF generating capadity under
contract to it remains off-line due to finandd ressons. Thus, PG& E contends thet the dlegations made
by the QF movants are outdated and there are no unresolved issues that would require asection

13The Automated and Barry motions to intervene were filed one day out-of-time, on May 11,
2001.
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210(d) procesding. Second, PG& E argues thet while the provison of interconnection and transmisson
savicesto QFs by utiliieswould not increese generation supply in Cdifornia, it would sgnificantly
increase codsto Cdiforniaraepayars Like SDG&E, PG& E argues that the Cdifornia Commisson's
orngoing proceeding on QF operationsis the gppropriate forum to address the concernsraised by the
QF movants Third, PG& E argues tha the QF movants requested rdief could only be granted by a
Commission ruling to invdidate the QFs PPAs with the utility purchesars PG& E damsthet the
Commission lacksjuridiction to aborogate these contracts, and thet evenif it did have juridiction, the
Commission should not dect to do so for palicy reesons. Fndly, if the Commission grantsthe QF
movants requested rdief, then PG& E argues that the Commission should ether (8) require any of

PG& E's QFs making third party sdlesto credit PG& E the difference between the QFs market
revenues and cogts, or (b) terminate the PPAs and order the QFsto pay liquidated damagesto PG& E.

Fndly, the Oversght Board opposes the QF movants requested rdief for primarily the same
reasons provided by SoCd Edison, PG& E and SDG&.E (e.g., thereislittle QF power that is currently
off-line, QFs are getting fully paid on agoing-forward beds the Commisson lacksjuridiction to
abrogate the QFs PPAs with the utility purchesers, and the Commission should defer to the Cdifornia
Commisson on the QF movants requested rdief). The Overdght Board sressesthat dlowing QFsto
sl dl of thar output in the open market will greatly exacerbate market voldility in Cdifornia, increesing
the need to rdy on short-term spot market purchases. The Overdght Board daimsthat this, in turn,
will likely double the cogt of dectricity in Cdifornia In summary, the Oversght Board urgesthe
Commisson to terminate the proceeding initiated under section 210(d) of the FPA, but if it dects not
to, then a aminimum it should conduct an evidentiary hearing to permit discovery and develop a
thorough record to evauate the issues under investigation.

On May 16, 2001, the Cogeneration Coundil filed asupplement to its petition for enforcement
in Docket No. EL01-64-000 in which it answers SoCd Edison's May 10, 2001 pleeding. The
Cogeneration Counal gatesthat "[m]any more QFs reman offline entirdy then the utilitiesadmit." The
Cogeneration Coundl ataches afidavits from its membersindicating the current operating Stuation of
thar fadlities In the fidavits members of the Cogeneraion Coundil dlege thet the Cdifornia
Commisson's March 27 order, fallowing months of nonpayment by the utilities, providesinauffident
finandd incentives to bring the QFs back to full production.

Discusson

Procedurd Matters

Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure, 18 CFR. 8
385.214 (2000), the timdly, unopposed motions to intervene sarve to make those who filed them
parties to the proceading or proceadings in which they intervened.

The Emeroency Mations
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Wewill grant in part, and deny in part, the rdief requested in the Ridgewood and Cogeneration
Coundll emergency mations. Frst, we defer action on the issue of whether, for any QF that has not
been fully paid by a Cdifornia utility for pest ddiveries of power, we should dlow thet QF to sl 100
percent of its power to third parties a negotiated rates under bilaterd arangements. We will address
thisissue in afuture order to the extent that these matters are not otherwise resolved in other fora
Second, we find that QFs may sdll "excess QF power™ to purchasers within theWSCC. Third, wefind
that when Cdifornia QFs sl "excess QF power™ or when Cdifornia QFs make sdesto third-parties
asauthorized by acourt of competent jurisdiction, the Cdifornia QFs are permitted to request, under
exiding agreements and tariffs and the Cdifornia utilities must provide, interconnection sarvice and
transmission sarvice to effect sdlesto third-party purchesers. 1 Findlly, we invoke our authority under
section 210(d) of the FPA to issue a proposed order to require dl utilities interconnected with
Cdifornia QFsthat sl "excess QF power" or Cdifornia QFsthat are authorized by a court of
competent jurisdiction to meke salesto third-parties to provide interconnection and reated services to
such Cdifornia QFsin order to permit the Cdifornia QFs to make these third-party sdes Weae
teking this action to enable Cdifornia QFs to sdl the maximum amount of power they are cgpeble of
producing to help address the critical need for power in Cdifornia. We will dlow this authority to
remain in place until April 30, 2002, the end date for the QF walvers extended in an order issued
concurrently with this order.

Nonpayment by SoCd Edison and PG& E

SoCd Edison and PG& E have not paid QFsin full for power ddivered in November and
December of 2000, and January, February, and March of 2001. Asfor April of 2001, SoCd Edison
and PG& E daim to have made payments to Cdifornia QFs on agoing forward bed's (after issuance of
the Cdifornia Commisson's March 27 Order). Neverthdess, the IS0, in apressrelease dated April
25, 2001, atributed a stage two dectrical emergency to anumber of factors, induding that "[a]n
additiond 3,000 [MW] of generation from [Cdifornia QFsig unavailadle due to continuing finenad
concerns™® The Cdifornia Commission asserts thet this Commission should leave the solution of the
non-payment issuestoit.

1454 es of QF power made pursuant to this order may be made dither pursuant to bilateral
contracts & negotiated rates, or into the Cd 1SO's red-time market. QFsthat choose the red-time
market will be required to be price takers and accept the market dearing price.

1550Cd Edison digoutesthat dl of the 3,000 MW are unavailable due to financia concerns,
but, as noted above, admitsthat 720 MW of QF power is unavailable because of financid concerns,
causd, a least in part, by the fallure of the Cdifornia QFsto be paid by SoCd Edison and PG& E for
power they produced and sold to those utilities. May 4 letter & 1. InaMay 9, 2001 pressreease the
|SO edimated that the amount of QF generation that was unavailadle was 1,400 MW.
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We condludethat if courts of competent jurisdiction authorize Cdifornia QFsto enter into third-
party contractsto sdl power that hitorically was made to the non-paying utility purchasars pursuant to
PURPA, the Cdifornia utilities shdl provide for interconnection service under their exiding
interconnection agreements*® 1n addition, Cdlifornia QFsthat have the right to sl power to third-party
purchasars dso have the right to request transmisson sarvice, and public utilities have the obligation to
provideit, pursuant to Order No. 8887

We emphagize thet the action we are taking herein does not modify or abrogate exiging
contracts. Whether or not the contract between a QF and its utility-purchaser has been breached by
ther the QF or the purchasing utility, as well as what the gppropriate remedies may be, and whether
any sdesto third-party purchasers serve to mitigate damages, are dl issues for astate court to resolve X
We ds0 wish to emphasize that the actions we take today do not affect the QF satus of any fadility
which mekesthird-party sdesin any way.

Excess QF Power

1650Cd Edison suggeststhat dl thet is required for it to provide service under existing
interconnection agreamentsis"aFERC order.” April 24 SoCd Edison response to Cogenerdtion
Coundil motion & 3. Asdiscussad beow, we are dso ordering interconnection under section 210(d)
of the FPA to assure that there is no question about the utilities obligations to provide necessary
interconnection savice

17See Promoting Wholesale Competition Through Open Access Non-Discriminatory
Trangmisson Sarvices by Public Utilities; Recovery of Stranded Costs by Public Utilitiesand
Trangmitting Utilities, Order No. 888, 61 Fed. Reg. 21,540 (May 10, 1996), FERC Stas. & Regs,
Regulations Preambles January 1991-June 1996 1] 31,036 at 31,688 (1996), order on reh'g, Order
No. 888-A, 62 Fed. Reg. 12,274 (March 14, 1997), FERC Stats. & Regs. 131,048 (1997), order on
reh'g, Order No. 888-B, 81 FERC 161,248 (1997), order on reh'g, Order No. 888-C, 82 FERC
161,046 (1998), df'd in part and rev'd in part sub nom. Trangmisson Access Policy Study Group, et
a. v. FERC, 225 F.3d 667 (D.C. Cir. 2000), cert. granted in part and denied in part, 69 U.SL.W.
3574 (U.S. Feb. 26, 2001).

18/, on April 16, 2001, PG&E filed for Chapter 11 bankruptcy protection. The
Bankruptcy Code provison automaticaly staying certain actions againg the debtor dlows an exception
for action by agovernmentd unit to enforce its police and regulatory power. 11 U.S.C. § 362(b)(4)
(1994 & Supp. 2000). Inthis case, we are exercigng our regulaory power under the FPA and
PURPA. Thisorder does nat excuse QFs under contract to PG& E from any obligetion they may have
to obtain permisson from the bankruptcy court. For both of these reasons, the order does not threaten
the bankruptcy court's control over the property of the bankruptcy estate and fdlswithin § 362(b)(4) of
the Bankruptcy Code.
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Inour prior orders granting waivers to permit sales of excess QF power, we defined whet we
meant by "excess QF power" and expressed our expectation thet sdes of excess QF power would take
place. Our expectation, however, has nat cometo fruition. A number of reasonsfor the fallure of sales
of excess power to take place have been offered, induding: (1) the threet by utilities of litigation againgt
potentid purchasars or trangmitters of the excess QF power; (2) inadequiate compensation under
Cdifornia Commission avoided cogt ordersto induce such sdes and (3) therefusd of the utilities
interconnected with the Cdifornia QFs to alow exising interconnection agreements to be used to
accomplish such des

Aswe noted above, we estimated an excess QF cgpacity of over 1000 MW. Whaever the
reason, sales of excess QF power Smply have not materidized. Thus, we bdieve that we mugt take
action to enable QFsin Cdiforniato make third-party sales of excess power a negotiated retes. Inthis
regard, we note that pursuant to the walver orders, sdes of excess QF power may take place outsde
the context of the pricing provisions of existing QF contracts and may be & negoatiated rates, provided
that the power issold in Cdifornia Moreover, if a QF entersinto athird-party contract to meke sdes
of excess QF power, the Cdlifornia utilities must provide interconnection sarvice under their exiding
interconnection agreements'® Finally, we emphasize that a QF that sdlls excess power to third-party
purchasers has the right to request transmission service, and the gppropriate public utilities have the
obligation to provideit, pursuant to Order No. 838.2°

Section 210 (d) of the Federd Power Act

It has been argued that the exiding interconnection agreements are insufficient to provide
interconnection service to Caifornia QFs to accomplish sdles of power to third-party purchasers®! As
we discussed above, we bdieve that the exiding interconnection agreaments permit the provison of such
savice However, to avoid any uncertainty and to assure that interconnection services are provided, we
are proposing to order under section 210(d) of the FPA dectric utilitiesin Cdiforniato provide
immediatdly interconnection service to permit sales of excess QF power to third-party purchesars or
sdesof QF power that are authorized by a court of competent jurisdiciton.

1950Cd Edison suggeststhat dl thet is required for it to provide service under existing
interconnection agreamentsis"aFERC order.” April 24 SoCd Edison response to Cogenerdtion
Coundil mation a 3. Asdiscussed below, we are dso ingtituting a proceeding under section 210(d) of
the FPA and ordering interconnection to assure thet there is no question about Commission authority in
thisarea

200rder No. 888 at 31,688.

2155C4 Edison, however, has suggested thet dl that is required isa Commission order
permitting that the use of exiging interconnection agreemants
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Rdevant Satutory Provisons

Section 210(d) of the FPA provides that the Commisson may on its own mation, after
compliance with the requirements of paragraphs (1) and (2) of subsection (b), issue an order requiring
any action described in subsaction (8)(1) if the Commission determines that such order meetsthe
requirements of subsection (C).

Section 210(8)(1) of the FPA provides, in relevant part, thet upon application of a QF:
[T]he Commisson may issue an order requiring --

(A) the physcd connection of any cogeneration fadility,
any amdl power production fadlity, or the tranamisson
fadlities of any dedric utility, with the fadlities of such
goplicant.

(B) such action as may be necessary to mke effective

any physical connection described in subparagraph (A),
which phydcd connection isineffective for any reason .

(C) such sde or exchange of dectric energy or other
coordination, as may be necessary to carry out the
purposes of any order under subparagraph (A) or (B),
or
(D) suchincreasein trangmisson capacity as may be
necessary to carry out the purposes of any order under
Subparagraph (A) or (B).
Section 210(c), however, limits the Commisson's aaility to order interconnection, providing thet:

No order may beissued by the Commisson under subsection (a) unless
the Commisson determines that such order --

(1) isinthe public interest,
(2 would --

(A) encourage overdl conservation of
enargy or capitd,
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(B) optimizethe effidency of use of
fadilities and resources, or

(©) improvetherdidhility of any
dectric utility sysem or Federd power
mearketing agency to which the order
aoplies, and

(3) meatsthe requirements of section 212.
Section 212(c)(1) providesthat, beforeissuing afind order under section 210, the Commission

shdl issue a proposed order setting areasonable time for the parties to agree to terms and condiitions for
carrying out the order, induding the gpportionment of and compensation for cods.

Asaninitid matter, we find that the requirements of section 210 (b)(1) and (b)(2) have been
met. Notice has been issued to esch affected State regulatory authority,?? and each affected dectric
utility. An opportunity for ahearing will be efforded for those intervenors presenting issues of materid
fact that cannot be resolved on the badis of the wrritten record.

| nterconnection under section 210

For the reasons st forth below, we find that an order requiring the provison of interconnection
sidfies the requirements of section 210 of the FPA.

The Commisson may isue a proposed order directing an interconnection under section 210 if it
finds that the interconnection isin the public interest and ether (1) encourages consarvation of energy or
cgpitd, (2) optimizes the efficent use of fadlities and resources, or (3) improvesthe rdiability of any
dectric utility sysem to which the order gpplies, and meets the requirements of section 212. Section
212 requires that the Commission follow atwo-gep process under which it issues a proposed order and
gives the parties a reasonable time to agree on terms and rates

In gpplying the public interest sandard with repect to gpplications for interconnection under
section 210, the Commission has found that interconnections serve the public interest so long asthe
interconnecting utility is fully and fairly compensated and there is no unressonable impairment of

22The notice which was published in the Federd Regjister, 66 Fed. Reg. 23,243 (2001) was
a0 sent directly to the Cdifornia Commission and to eech Cdifornia utility. Moreover, by itsvery
terms, this proposad order provides the required statutory notice.



Docket No. EL00-95-020, &t d. -16-

rdigbility.>> Theinterconnections at issue here will be used for the same purposss as they are currently
used, i.e, to ddiver the same QF power to the grid.

We d =0 find that the order will optimize the use of the dreedy built generaion fadilities, and will
improve the rdighility of the dedtric utility sysemsto which they goply by supplying power that would
otherwise be withhdd from those sygems

Because we find that interconnection of Cdifornia QFs with dedtric utilitiesin Cdiforniameets
the requirements of section 210, we areissuing a proposad order directing dedtric utilitiesin Cdifornia
to immediatdy interconnect with Cdifornia QFs that are authorized to make third-party sdes

Further Procedures

As noted above, section 212(c)(1) providesthat, before issuing afind order under section 210,
the Commission shdl issue a proposed order setting areasoneble time for the partiesto egree to terms
and conditions for carrying out the order, induding the gpportionment of and compensation for codts. If
the parties to the proposad interconnection order are able to agree, the Commisson will issue an order
reflecting the agresd-upon terms and conditions if the Commisson gpproves of them. I the partiesto
the proposad interconnection order are unable to agree within the dlotted time, the Commission will
prescribe the gpportionment of cogts, compensation, terms, and conditions of interconnection.

Accordingly, we will give the Cdifornia utilities and QFsfive days from the date of issuance of
this proposad order to negotiate the rates, terms and conditions of the interconnections ordered herain,
consigternt with section 212 of the FPA.2* Wewill dso require thet, on the 5th day after the issuiance of
this order, the Cdifornia QFs are to make afind offer asto the propasad interconnection agreement
reflecting dl issues upon which the parties have agreed and giving the rationde for itsfind pogtion on the

23See |llinois Municipal Electric Agency V. lllinois Power Co., 86 FERC 61,045 & 61,176
(1999) (IMEA). In HoridaMunicipa Power Agency v. Horida Power & Light Company, 65 FERC
61,125 at 61,615, reh' g dismissed, 65 FERC 61,372 (1993), find order, 67 FERC 161,167
(1994), reh' g denied, 74 FERC 161,006 (1996), the Commission determined in a comparable context
involving asection 211 gpplication thet the availahility of transmisson savice, asagenard mter,
enhances competition in power markets by increesing power supply options of buyers and power sdes
options of sHlersand leadsto lower codsto consumers. In IMEA, the Commisson found thet the
goplication of the public interest sandard under section 211 is equly gopropriate for section 210
proceedings.

24The exidting interconnection agreements should provide a bese reference point in these
negatiations and we expect thet the gpportionment and compensation for cods reflected in the exiding
interconnection agreements will be reflected in the agreements ordered herein and aosent an agreement
by the partieswill be used to esablish interim rates.
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issues which the parties have not agreed. On the 7th day after issuance of this order, the utilitieswill give
the CdiforniaQFs aprdiminary brief satting forth their arguments. The Cdlifornia QFs will provide
their responsesto the utilities on the 10th day. On the 13th day, if there are matters il in dispute, the
patieswill filefind briefswith the Commisson. Fnd briefs areto use asa garting paint the Cdifornia
QFs find offer and are to be organized issue by issue in the same order asthe prdiminary brief
provided by the Cdifornia QFsto the utilities They must be accompanied by any necessary supporting
data Wedirect the partiesto provide cogt support informetion in sufficient detall to enable the
Commisson to etablish find rates pursuant to section 212 or, & aminimum, to establish interim retes
pending afind decson.

Pursuant to section 212(c)(1) of the FPA, this proposad interconnection order shdl not be
reviewable in any court, snce dl determinaions mede in this order are prdiminary. In addition,
conggent with 18 C.F.R. 8 385.713 (2000), this interconnection order is an interlocutory order not
subject to requests for rehearing. The proper time for parties to seek rehearing is after the Commission
issuesafind order.

The Commisson orders

(A) Ridgewoodsmoation for emergency rdief isgranted in part, as discussad in the body of this
order, effective on the date of this order.

(B) Cogeneration Coundil's mation for emergency rdief isgranted in part, as discussed in the
body of this order, effective on the date of this order.

(© All Cdiforniadectric utilities are hereby ordered to interconnect with any authorized
Cdifornia QF requesting such interconnection for purpases of accomplishing third-party sdes, pursuant
to section 210 of the FPA, as discussed in the body of this order.

(D) All Cdiforniadectric utilities, induding SoCdl Edison, PG& E and SDG&E, and any
authorized Cdifornia QF requesting interconnection for purposes of accomplishing third-party sdlesare
hereby directed to undertake the procedures to implement Ordering Paragraph (C) above, as discussed
in the body of this order.

By the Commisson.

(SEAL)

David P. Boergers,
Secretary.
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